
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world byJSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.istor.org/participate-istor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



774 



OPINION OF THE COURT. 



complainant will be, as a matter of 
course, turned over to a court of 
law, to establish there its right by 
a test case; but when that is once 
established, it would be a denial of 
justice to say that, in every in- 
stance that it is desired to exercise 
the right already clearly estab- 
lished, it must resort to its legal 
remedy, and can have no help from 
this Court. If, then, the com- 
plainant's right is clear at law and 
not open to question, it seems to 
me that it is entitled to the aid of 
this Court to enjoin the defendant 
from preventing its exercise." 

These arguments are certainly 
entitled to careful consideration; 
aud a close examination will find 
but little that can be urged against 
them- It may be safely concluded, 
then, that whenever the right of 
examination claimed is not for a 
single instance, but for a continu- 



ous period of time, whether long 
or short, the proper remedy is by 
injunction; and that the remedy 
by mandamus in cases of this na- 
ture is confined to those instances 
in which a single exercise only of 
the right is claimed; or, to give 
this discussion a concrete value, 
that the proper remedy for any in- 
terference with the right of exam- 
ination by a private individual, 
searching the records for his own 
private purposes or curiosity, would 
be by mandamus; but the remedy 
for an interference with the right 
of examination by an abstractor of 
titles or a title insurance company, 
whose business naturally calls for 
constant and even daily investiga- 
tion of the records, would, on ac- 
count of its continuous nature, be 
by injunction. 

Ardemos Stewart. 
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Confessions — When Deemed to be Voluntary. 

On the trial of an indictment for arson, evidence was offered by the 
prosecution to prove certain confessions made by the accused to a private 
detective, employed to work up the case, who arrested him. The accused 
testified that the detective said " that if he would tell him all about it he 
would make it easier for him." Held: affirming the Court below, that 
the evidence was admissible, as, taking the accused's testimony as true, 
the inducement was not offered by a person in authority. 

Lewis, p. 

Abstract from the Opinion of the Court. 

The objection is to the action of the Court in admitting- 
evidence to prove certain confessions by the prisoner. The 
evidence was objected to on the ground that the confession 
was not voluntary. The confession was made to the wit- 
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ness, Hale, who testified that it was made, so far as he 
knew, without any inducement having been offered by ally 
one. The witness also testified that he was informed by 
Wren, a detective, who had been employed by the coipora- 
tion of Rocky Mount to ferret out evidence of the burning, 
that the prisoner desired to make a confession to him (the 
witness); that, accompanied by Wren, he went to the 
prisoner and had a conversation with him; that in the 
course of that conversation Wren stated to the prisoner 
that, if he made any statement at all, it must be with the 
understanding that it was freely and voluntarily made, 
without the influence of hope or fear, and that thereupon 
the confession was made. The prisoner, however, upon 
this point, testified that before the conversation just alluded 
to Wren said to him that if he would "tell him all about 
it he would make the Commonwealth make it easier" on 
him, and that in consequence of this assurance he made 
the confession in question. On the other hand, one Ed- 
wards, another detective, testified that before Wren spoke 
to Hale on the subject of the proposed confession, he heard 
a conversation between Wren and the prisoner, in which 
Wren remarked to the prisoner that, if he wanted to make 
any statement to him, he could not offer him anything, but 
that his statement must be voluntary. This, he says, he 
heard, although he did not hear all that passed between 
them. Wren, it appears, was discharged as a witness by 
the attorney for the Commonwealth before the trial, and 
did not testify. We are of opinion that, under these 
circumstances, the confession was admissible in evidence. 
There is no doubt but that, before a confession can be 
rightly admitted, the Court must be satisfied that it was 
voluntary — that is, that it was made without the influence 
of hope or fear exerted by a person in authority, or with the 
apparent sanction of such person; and the burden of show- 
ing that it was voluntary is upon the Commonwealth. But 
here, taking the prisoner's own statement to be true, no 
inducement was offered by any one in authority. 
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Thb Admissibiwty of Confessions as Evidencb. 



I. The Test of Admissibility.— 
The admissibUity of confessions as 
evidence in criminal prosecutions 
depends upon the credibility g^veu 
them by the circumstances under 
■which they •were made. They have 
value as evidence only when freely 
and voluntarily made, when they 
are presumed to flow from a con- 
science overburdened with a sense 
of guilt, and are therefore admitted 
as a proof of the crime to which 
they refer. It is to be presumed 
that a man will not of his free will 
impute to himself a crime of which 
he is innocent, but the law recog- 
nizes the susceptibility of human 
nature to the violent influences of 
pain or danger, or the hope of es- 
cape therefrom, and, ever seeking 
the truth, guards jealously against 
the causes which may produce a 
false confession. 4 Bl. Com., 357; 
Foster's Crown Law, 243; Joy on 
Confessions, *i2; Simon's Case, 
6 C. & P., 541; In the People v. 
McMabon, 15 N. Y., 384; Selden, 
J., states clearly a principle which 
should be noted. " The first dis- 
tinction which the law makes is 
between a statement or declaration 
made before, and one after the ac- 
cused was conscious of being 
charged or suspected with the crime. 
If before, it is admissible in all 
cases, whether made under oath or 
without oath, upon a judicial pro- 
ceeding, or otherwise; but if made 
afterward, the law becomes at once 
cautious and hesitating. The in- 
quiry then is, is it voluntary, — does 
it proceed from the spontaneous 
suggestions of the party's own 
mind, free from the influence of 
any extraneous disturbing cause ?" 
II. The Presumption as to the 



Admissibility of a Confession.— 
The determination of the question 
of admissibility is of course the 
province of the judge. The rule 
as to the presumption which obtains 
when the confession is first ofiiered 
in evidence, in England, uniformly 
is that the confession was involun- 
tary, and the burden of proving 
the contrary is upon the prosecu- 
tion. Thus, in R. v. Warringham, 
2 Den. C. C, 447, Parke, B., said, 
" You are bound to satisfy me that 
the confession which you seek to 
use against the prisoner was not 
obtained by improper means." In 
the United States, the rule varies. 
Young V. State, 68 Ala., 569; Nich- 
olson V. State, 38 Md., 140; People 
V. State, 49CaI., 69; Barnes v. State, 
36 Tex., 356; Thompson v. Comm., 
20 Gratt. (Va.), 724; and People v. 
Swetland, 77 Mich., 61, follow the 
English rule. In other cases, the 
confession is presumed to be volun- 
tary, but the defendant is protected 
by his privilege of objection to its 
introduction. Comm. v. Culver, 
126 Mass., 464; Comm. v. Sego, 
125 Mass., 210; Reefer v. State, 25 
Ohio St., 464; State v. Davis, 34 
La. An., 351; O'Mahoney v. Bel- 
mont et at., 62 N. Y., 117. 

The rules laid down by Sir James 
Stephen in his Digest of the Law 
of Evidence for determining the 
admissibility, or voluntary nature 
of confessions are as follows: 

" No confession is deemed to be 
voluntary, 

(o) if it appears to the judge to 
have been caused by any induce- 
ment, threat or promise, proceeding 
from a person in authority, and 
having reference to the charge 
against the accused person, whether 
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addressed to him directly or brought 
to his knowledge indirectly; 

(d) if (in the opinion of the 
judge), such inducement, threat or 
promise gave the accused person 
reasonable grounds for supposing 
that by making a confession he 
would gain some advantage or 
avoid some evil in reference to the 
proceedings against him. 

(tf) A confession is not involun- 
tary, only because it appears to 
have been caused by the exhorta- 
tions of a person in authority to 
make it a matter of religious duty, 
or by an inducement collateral to 
the proceeding, or by inducements 
held out by a person not in author- 
ity." 

II. Inducements which Render a 
Confession Involuntary and Inad- 
inissible. — Leaving for future con- 
sideration the question of who is a 
person in authority within the 
meaning of the rule, we will con- 
sider what inducements are regard- 
ed as sufficient to render a confes- 
sion g^ven in consequence thereof 
inadmissible. The decisions are 
not uniform, and the same lack of 
unanimity characterizes the decis- 
ions on every branch of the subject 
In 3 Russell on Crimes, 368, it is 
laid down that a confession, in or- 
der to be admissible must be " free 
and voluntary," that is, it must not 
be extracted by "any sort of threat 
or violence, nor obtained by any 
direct or implied promises, how- 
ever slight, nor by the exertion of 
any improper influence." "The 
law cannot measure the force 
of the influence used, or de- 
cide its effect upon the mind of 
the prisoner, and, therefore, ex- 
cludes the declaration if any degree 
of influence has been exerted." 
Eyre, C. J., in Warickshall's Case, 
I I,each C. C, 263, gives the reason 
SO 



for the rule, sajdng, " a confession 
forced from the mind by the flat- 
tery of hope or by the torture of 
fear, comes in so questionable a 
shape when it is to be considered 
as the evidence of guilt, that no 
credit ought to be given to it; and, 
therefore, it is rejected. In a note 
to this case, a case illustrative of 
the reason is given. One of three 
men, tried and convicted of the 
murder of one H., confessed him- 
self guilty, under a promise of par- 
don. The confession, therefore, was 
not given in evidence against him, 
and a few years afterward it ap- 
peared that H. was alive. In the 
earlier cases the Courts appear to 
have been astute to seize upon any- 
thing that by any possibility could 
be considered to have influenced 
the defendant to confess. 

In Rex V. Drew, 8 Car. & P., 140, 
the prisoner was told " not to say 
anything against himself, as what 
he said would be taken down and 
used for or against him at his trial," 
and in Reg. v. Farley, i Cox, 76, 
the prisoner was told by a police- 
man, that whatever she told him 
would be used against her on her 
trial. This last case was decided 
on the authority of Rex v. Drew, 
holding that to assure the prisoner 
that whatever she said would be 
used at her trial, was holding out 
to her an advantage which rendered 
her statement inadmissible. Regina 
V. Harris, I Cox, 166, was decided 
similarly. 

In Reg. V. Jones, MA0I,E, J., 
said: "To tell a prisoner what he 
says will be given in evidence 
against htm is an inducement, for 
if he is told that it is to be. used at 
all, it may induce him to say some- 
thing that he may suppose may 
make for him." These cases were 
cited and overruled in Reg. v. 
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Baltry, 2 D. C. C, 430 (1852), where 
the policeman, having the defen- 
dant in custody, told him the na- 
ture of the charge against him, and 
said: " You need not say anything 
to criminate yourself, but what you 
do say will be taken down and used 
in evidence against you." Poi,- 
IX>CE, C. B., deciding in favor of 
the admission of the statement, 
said: " The words employed by the 
constable amount neither to a 
promise or a threat. They are to 
be taken in their obvious meaning, 
and when a confession is well 
proved, it is the best evidence that 
can be produced; unless it is clear 
that there was a threat or a promise 
to induce the confession, it should 
be admitted." This case marked 
the aversion, which had long been 
growing, with which the judges 
had come to regard the exclusion 
of valuable evidence for reasons of 
little weight. In Comm. v. Whitte- 
more, 11 Gray, 202; Comm. v. Sego, 
125 Mass., 210; Rex v. Jarvis, 1,. R,, 
I C. C. R., 96. However, where it 
was said that it " would be belter " 
to confess, this was held to be a 
promise of worldly advantage, 
which would exclude the confes- 
sion. Rex V. Kington, 4 C. & P., 
387; Rex V. Dunn, 4 C. & P., 543; 
Rex V. Slaughter, 4 C. & P., 353; 
Rex V. Walkely, 6 C. & P., 175; 
Rex V. Thomas, 6 C. & P., 353; 
Comm. V. Kennedy, 135 Mass., 543; 
Kelley v. State, 72 Ala., 244; State 
V. Wintzingrode, 9 Or., 153; State v. 
Alphonse, 34 La. Ann., 9; Vaughan 
V. Comm., 17 Gratt. Va., 576; 
People V. Thompson, 84 Cal., 598; 
Comm. V. Hannan, 4 Pa. St., 269; 
State V. York, 37 N. H., 175. On 
the other hand, it has been held 
that such words would not render 
confessions inadmissible. Reg. v. 
Parker, Leigh & Cave, 42; Fonts v. 



State, 8 Ohio, N. S., 98; Aaron v. 
State, 37 Ala., 106 ; Young v. 
Comm., 8 Bash, 366; State v. Free- 
man, 12 Ind., 100; State v. Whit- 
field, 70 N. C , 356. 

Mere admonitions to tell the 
truth have been held sufficient to 
exclude, R. v. Holmes, i C & K., 
248; R. V. Upchuck, I Mos. C. C, 
465; State V. Hagan, 54 Mo., 192, 
70 N. C, 356; R. V. Fennell, 72 B. 
D., 147; R. V. Mansfield, 14 Cox C. 
C, 639. But the sounder docrine 
undoubtedly is that a mere adjura- 
tion to speak the truth will not ex- 
clude where there were no threats 
or promises, Whart. Cr. Ev., Sec. 
647, 652, 654; Aaron v. State, 37 
Ala., 106; King v. State, 40 Ala., 
314; Kelly V. State, 72 Ala., 244. 
And in R. v. Jarvis, L. R., I C. C. 
R., 96; R. V. Sleeman, i Dears. C. 
C, 249; R. V. Reeve, L. R., i C. C, 
362, it is held that where the words 
used only import advice on moral 
grounds, the statement made in 
consequence were admissible, and 
that the cases to the contrary have 
gone too far. 

Promises of favor or assistance 
will exclude, Cass's Case, i Leach, 
293; or a hope of pardon, Comm. v. 
Knapp, 9 Pick., 497; a release "if 
he would teU, ' ' Mountain v. State, 
40 Ala., 344; or in hope of being 
admitted as a witness for the prose- 
cution. Spears v. State, 2 O. St., 
583; State V. Johnson, 30 La. An., 
P. II, 881. 

A promise of a collateral benefit 
is not an inducement sufficient to 
render a confession inadmissible. 
I Greenl. Ev., Sec. 229. Thus, in 
Rex. V. Lloyd, 6 C. & P., 353, 
where the constable told the 
prisoner that if he would tell he 
could see his wife, who was con- 
fined in a separate room, the state- 
ment following was admissible. 
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State V. Tatso, 50 Vt., 48; Ruther- 
ford V. Comm., 2 Mete. Ky., 387; 
State V. Wentworth, 37 N. H., 196. 
In Rex V. Sexton, 3 Russ. C. & M., 
368, a confession made after the 
prisoner's request for a glass of 
gin had been granted, was held 
inadmissible. The correctness of 
this discision has been seriously 
doubted. The inducement offered 
must be of a strictly temporal ad- 
vantage. Thus, exhortations by the 
chaplain of the jail, appealing to 
the prisoner to ease his soul by a 
confession, will not render such 
confession inadmissible. R. v. Gil- 
ham, I Mo. C. C, r86. So, the re- 
mark, "an honest confession is 
good for the soul." 9 Lea. Tenn., 
128. 

For the purposes of this note a 
further discussion of inducements 
and their effect is unnecessary. 
They are fully treated of in Whar- 
ton's Crim. Law; Greeul. Ev., and 
Am. and Eng. Encyl. of Law. 
rv. Who is a person in authority f 

The rule as given by Stephen 
indicates that an inducement must 
be offered by a person in authority 
in order to vitiate the confession, 
and that an inducement offered by 
one not in authority will have no 
effect This is accepted both in 
England and the United States; but 
it may be profitable to seek to 
ascertain what is requisite to con- 
stitute a person in authority within 
the meaning of the rule. 

As in the question of induce- 
ments, the courts were more liberal 
in the earlier cases in construing 
the effect of the status of the per- 
son offering the inducement upon 
the mind of the accused. In more 
than one case it was seriously 
doubted whether anything beyond 
the terms and effect of the induce- 
ment, per se, should be considered. 



and in Rex v. Dunn, 4 C. & P., 

543, BOSANQOET, J., said, "Any 
person telling a prisoner that it will 
be better for him to confess, will 
always exclude any confession 
made to that person." This, while 
it was a departure from established 
principle as laid down in the cases 
of Rex V. Hardwick, Rex v. Gib- 
bons, I C. & P., 97, and Rex v. 
Tyler, i C. & P., 129, was followed 
in Rex v. Slaughter, 4 C & P., 

544, note; and in other cases, at 
least rendered the admissibility of 
the evidence a dubious question. 
Thus, while a prisoner was in cus- 
tody, he was told by a person with- 
out authority that it would be 
better for him to confess, and 
he thereupon made a statement 
Parke, B., said: "There is a dif- 
ference of opinion among the 
judges whether a confession made 
to a person who has no authority, 
after an inducement is held out by 
that person, is receivable in evi- 
dence : Rex V. Spencer, 7 C. & P., 
302; Rex V. Pountney, 7 C. & P., 
302. But in Taylor's case, 8 C. & 
P., 733, it was held that a confession 
must have been induced by a per- 
son in authority in order to repel 
the presumption of its truth : Rex 
V. Hardwick, Rex v. Gibbons, and 
Rex V. Tyler, supra. And in Reg. 
V. Moore, 2 Den. C. C, 527, it was 
declared that a confession is admis- 
sible though obtained by threats 
and inducements, provided such 
threats and inducements were held 
out by a person not in authority. 
Also, where the inducement is held 
out in Va& presence of one in autho- 
rity, it is presumed to have been 
with his sanction, and, therefore, 
inadmissible. Thus, where the in- 
ducement was held out by the 
magistrate's clerk, in the presence 
of the magistrate : Drew's case, 8 
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C. & P., 140; Moody's case, 2 Crawf. 
& Dix C. C; Rex v. Laugher, 2 C. 
& K., 225; Rex V. Kingston, 4 C. 
& P., 387; Cohen v. Kennedy, 135 
Mass., 543; U. S. V. Chapman, 4 
Am. L.J. (N. S.), 440. 

In Jones v. State, 58 Miss., 349, 
the sheriff went with W., a stranger 
to the prosecution, to the jail, and 
while there was told by the cell- 
mate of the defendant that he, the 
defendant, wished to make a con- 
fession, as his father told him it 
would be better for him to tell the 
truth. The sheriff, with W., saw 
the man, and told him that bis con- 
fession could not benefit him. W. 
then said that it "would be better 
to tell the truth," and the man 
made a statement. Held, that the 
sheriff could not be presumed to 
have sanctioned the inducement of- 
fered by W., as he had just before 
told the prisoner that his confession 
could not benefit him. 

Stephen says that "the pro- 
secutor, ofBcers of justice having 
the prisoner in custody, magistrates 
and other persons in similar posi- 
tions are persons in authority. The 
master of the prisoner is not such 
a person in authority if the crime 
of which the person making the 
confession is accused was not com- 
mited against him." This is also 
the general rule in the United 
States : People v. Ward, 15 Wend., 
231; Wolf 2/. Comm. 30 Gratt., 833; 
State V. Brockmann, 46 Mo., 566; 
Rector v. Comm. 80 Ky., 468; U. S. 
V. Pocklingtoc, 2 Cr. C. C, 293; 
State V. Staley, 14 Minn., 105. In 
Russ on Crimes, it is said that all 
engaged in the apprehension, pro- 
secution or examination of the 
prisoner are persons in authority 
within the meaning of the rule : 
Smith V. Comm. 10 Gratt., 734; 
Wolf V. Comm. supra. 



In some of the States a much 
broader rale has been laid down. 
Thus in Murphy v. State, 63 Ala. I 
(1879), ttic Court said : " A confes- 
sion induced by hope or fear, ex- 
cited in the mind by the represen- 
tations of any one connected with 
the prosecution, or connected with 
the accused, who may, considering 
his relations and condition, be fair- 
ly supposed by him to have power 
to secure him whatever of benefit 
is promised, or to influence the 
threatened injury, cannot be re- 
garded as voluntary and ought not 
to be received as evidence. This 
view was approved in People v. 
Walcott, 51 Mich., 612 (18S3), 
where three persons, none of whom 
were in a position of authority, 
gained admission to the cell of the 
accused in the dead of night and 
secured a confession by represent- 
ing that it would be "better to tell 
the truth." In sharp contrast to 
the decision of the Michigan court 
is the decision in Comm. v. Cuffee, 
108 Mass., 285 (1871), where the 
confession of a boy of thirteen, ar- 
rested without a warrant and upon 
suspicion, elicited from him by two 
police officers who questioned him 
for two hours, after searching him 
and stripping him, and without 
warning him of his right not to 
answer, or giving him an oppor- 
tunity to consult counsel, was held 
admissible on his trial for the crime. 
In this case the reason the Court 
gave was that there were no threats 
or promises made by the officers 
which would induce the prisoner 
to confess. Commonwealth v.Nott, 
135 Mass., 269, is more orthodox, 
where an inducement held out in 
the presence of a superior officer 
renders the ensuing statement in- 
admissible. But the Massachusetts 
courts seem in a number of cases 
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to have disregarded the rule of ex- 
clusion whenever its technicalities 
were not met by the case in hand: 
Cotnm. V. Tuckerman, 10 Gray, 
173; Comm. V. Smith, 119 Mass., 
305; Comm. V. Cuffee, supra. The 
cases in the Federal courts, while 
adhering to the letter of the rule, 
do not go beyond it or disregard it 
to such an extent as the courts of 
Massachusetts. 

The true note was sounded in the 
case of Murphy v. State (63 Ala., 
I, 1879), where the Court defines 
a person in authority to be "any one 
connected with the prosecution, or 
connected with the accused, who 
may, considering his relations and 
condition, be fairly supposed by 
him to have power to secure him 
whatever benefit is promised, or to 
influence the threatened injury." 

In the principal case, the case of 
U. S. 'ij. Stone is relied upon as de- 
ciding that a detective, who is em- 
ployed by the owners of stolen 
goods to find them and to institute 
civil or criminal proceedings re- 
garding the same, is not a person in 
authority whose inducements will 
prevent a confession inadmissible 
in evidence. There is a slight dis- 
tinction, however, between the facts 
of Stone's case and the subject of 
annotation. In the first, at the 



time the inducements (which were 
slight) were made, no process had 
issued against the defendant, nor 
had any criminal proceedings been 
instituted. In the principal case, 
according to the hypothesis of the 
judge, "if what the defendant says 
is true," the inducements were held 
out after the defendant was under 
arrest, when all confessions are re- 
garded suspiciously. How far we 
can go before we are beyond the 
pale of those who are " engaged in 
the prosecution or apprehension of 
a prisoner " it is difiScuIt to say, 
but the impression of the detective 
upon the prisoner's mind must 
have been that of a person clothed 
with authority, and the induce- 
ments held out were more than 
sufficient. Rules cannot be formu- 
lated which can meet the necessi- 
ties of every case. Age, condition, 
situation, character and attending 
circumstances must always enter 
into the problem. Certainly, from^ 
the trend of decisions, it appears 
that the old fear, that the rule of 
exclusion has been carried too far, 
and " in its application justice and 
common sense have too frequently 
been sacrificed at the shrine of 
mercy," still exists in the breasts 
of the judiciary. 

Henry N. Smai,tz. 



